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IN THE COURT OF SESSIONS  JUDGE, SONITPUR AT TEZPUR 

 

SESSIONS  CASE NO 256  OF 2016 

Under Section 302/201 of the IPC  

GR Case No. 359 of 2016 

 

Present    :-        Sri Ashok Kumar Borah, AJS   
      Sessions Judge, Sonitpur 
      Tezpur 
 
 
Prosecutor     :-         State of Assam 

       

       -vs- 

Accused    :-         Smt. Joleswari Koch, 
       W/O Sri Naren Koch 

      Vill-  Balijuri 
      P.S. – Jamuguri 
      Distt:- Sonitpur, Assam 

 

Date of framing Charge  :-        16/09/2016 

    

Date of Recording Evidence  :-        06/10/2016,01/12/2016 

      & 11/01/2017.  

       

Date of examination of  
accused u/s 313 of Cr.P.C  :-  25/01/2017 
      

Date of Argument   :-   07/02/2017 

    

Date of Judgment   :-   07/02/2017 

     

Counsel for the Prosecution  :-   Mr. H.P. Sedai,P.P 

    

Counsel for Accused    :-   Mr. A.K. Saikia,Advocate.  
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J  U  D  G  M  E  N  T 

   

1.  In this case accused Smt. Joleswari Koch is put for trial for 

allegation of charge u/s 302/201 of the IPC.  

 

2.     The factual matrix according to FIR in brief is that the accused who 

is the first wife of the informant after contacting second marriage with 

second wife, the informant’s first wife resides separately in the same 

campus by constructing a house. On 03-02-2016 informant’s first wife 

killed their baby by strangulating and keeps the deadbody by buried in 

their floor. But on or about 8 a.m. of 05-02-2016 while a foul smell come 

out from the house where the first wife lived. They rusted there and saw 

the wrapped deadbody of a baby. Hence, the prosecution case.     

 

3.  The ejahar was filed by Sri Naren Koch before O/C Jamuguri Police 

station on 05-02-2016.  On receipt the ejahar, the  O/C Jamguri Police 

Station registered the case vide Jamuguri PS Case No. 18/16, u/s 302/201 

of the IPC vide GD Entry No. 119 dated 05-02-2016.  

 

4.    After completion of usual investigation, the O/C Jamuguri PS sent up 

the case for trial against the accused u/s 302/201 of the IPC. 

 

5.     On being produced the accused before this court, after hearing both 

the parties and on perusal of the record framed charge u/s 302/201 of the 

IPC against the accused Jaleswari Koch. Particulars of the charge are read 

over and explain to accused to which he pleaded not guilty and claimed to 

be tried. To substantial the case, prosecution examined as many as 6 

numbers of witnesses. After completion of prosecution evidence, accused 

was examined u/s 313 Cr.P.C. All the allegations made against the accused 

and the evidence appears against the accused are put before her for 

explanation where she denied the evidence and declined to give defence 

evidence. 
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6.     I have also heard argument put forwarded by learned counsel for 

both parties. 

 

7.     The points for decision in this case are that : 

1. Whether on or about 03-02-2016 at village Balijuri 

Mangalbari, under Jamuguri P.S. accused committed murder 

by causing the death of a new born baby, and thereby 

committed an offence punishable u/s 302 of the IPC? and  

2. Whether on the same date, time and place, the accused 

knowing or having reason to believe that offence of murder 

of new born baby punishable with death or imprisonment for 

life has been committed, did cause the deadbody of new 

born baby to disappear with the intention of screening the 

offender from legal punishment and thereby committed an 

offence punishable u/s 201 of the IPC?   

 

  REASONS AND DECISIONS THEREFOR. 

8.      To arrive at a judicial decision, let me appreciate the evidence on 

record. 

 

9.   PW-1 Sri Naren Koch, the complainant of this case, stated that the 

incident took place on 04-02-2016. On being come to know about the 

incident he filed the ejahar in the very next day of the incident. He was 

informed by his 11 years old daughter Sangita Koch stating that a 

deadbody of a baby was recovered by digging out in their house. Then he 

came to the house and had witnessed the incident. When he reached his 

house he saw second wife Sabitri along with their daughter Sangita dig out 

a deadbody of baby. He further stated that three years ago he has been 

separated from his first wife after marrying Sabitri. Till then his first wife 

i.e. the accused reside separately but in the same compound by 

constructing a separate house. Just after one year ago they have a quarrel 

after consuming liquor. Since he has no talking terms with his wife. Then 

he informed the matter to VDP Secretary Raghu Bora and Dilip Pradhan. 

They have informed the matter to police. Thereafter, police conducted 

inquest report. Ext. 1 is the inquest and Ext.1(1) is his signature. Then 
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police sent the deadbody for post mortem examination. Lateron he filed 

ejahar Ext. 2 and Ext.2(1) is his signature. He made statement before the 

learned Magistrate vide Ext. 3 and Ext. 3(1) to 3(5) are his signatures.      

 In cross-examination, he admitted that after he came to know that 

a deadbody of a baby was recovered from their house. He informed the 

matter to VDP Secretary and President and they informed the matter to 

police. During investigation his statement was recorded by police. The 

ejahar was written by one VDP member according to his direction. While he 

saw the deadbody of the baby, he noticed the hands and legs of the baby 

was not grown, even the face of the baby has not taken the shape of 

human being. The baby was born at the age of 5/6 months. The baby was 

born on miscarriage. After the mis-carriage the accused was suffering from 

high blood pressure. From the side of accused, he has four daughters. He 

admitted that if he talked with the accused, his second wife Sabitri did not 

like him. The accused reside in a separate house in a same court-yard. He 

also admitted that he has not seen the accused killing of the baby or buried 

the baby after death. He filed the case as the neighbour has forced him. 

He even does not like to proceed the case.  

 

10.   PW-2, Sri Prabin Das, stated that he knows the accused Jaleswari. 

He also know the complainant Naren Koch. The incident occurred about 3 / 

4 months ago. One day the complainant called him to his house at about 9 

a.m. He saw a newborn dead baby wrapped by clothes in the court-yard of 

the accused. Thereafter, he informed about it to VDP.        

 In cross-examination he admitted that police only asked his name 

but did not record his statement. He did not state before police that he saw 

a newborn dead baby wrapped by clothes in the court-yard of the accused.  

11.    PW-3 Sri Raghu Borah has stated that he knows the accused 

Jaleswari. He also knows the complainant Naren Koch. The incident 

occurred about 8 months ago. One day the complainant came to his house 

at about 8/9 a.m. and asked him to go to his house. He went to the house 

of the complainant. He saw a newborn dead baby wrapped by clothes in 

the court-yard of the accused. He asked the accused Jaleswari and she 

admitted that the said dead new born baby is her own baby and the 

second wife of the complainant told him that the baby was brought from 
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the house of the accused by digging the floor. Thereafter, he informed 

Jamuguri police that the accused Jaleswari killed her new born baby in her 

house over mobile phone. Thereafter, Police came to the place of 

occurrence. Police conducted inquest upon the deadbody of the new born 

baby. Ext. 1 is the inquest and Ext. 1(2) is his signature. 

  In cross-examination, he admitted that he did not state before 

police that he does not know the age of the new born baby.  He also did 

not state before police that one day the complainant came to his house at 

about 8/9 a.m. and asked him to go to his house. He went to the house of 

the complainant. He saw a newborn dead baby wrapped by clothes in the 

court-yard of the accused. He asked the accused Jaleswari and she 

admitted that the said dead new born baby is her own baby and the 

second wife of the complainant told him that the baby was brought from 

the house of the accused by digging the floor. He has no personal 

knowledge about the incident. 

 

12.    PW- 4 Sri Dilip Pradhan stated that he knows the accused and the 

complainant Naren Koch. The incident occurred in the month of February, 

2016. One day at about 8/9 a.m. the complainant called him over phone to 

his house. He went to the house of the complainant. There he saw a 

village gathering and also saw a newborn dead baby wrapped by clothes in 

the court-yard of the accused.  Thereafter, VDP secretary informed 

Jamuguri police over phone and on getting information police came to the 

place of occurrence. Police conducted inquest upon the deadbody of the 

new born baby. Ext. 1 is the inquest and Ext. 1(3) is his signature.              

 In cross-examination, he admitted that his statement was not 

recorded by the I.O. He has deposed in the Court for the first time. He has 

no personal knowledge about the incident. 

 

13.      PW- 5 Sri Mohan Chandra Nath, ASI of Police stated that on 05-02-

2016 he was posted at Jamuguri Police station as ASI. On that day, O/C of 

Jamuguri PS, SI Umesh Bordoloi received an FIR from Sri Naren Koch of 

Balijuri Mangalbaria alleging that the first wife of the informant Joleswari 

Koch gave birth of a baby and the said baby was killed and kept in a bag 
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and on 05-02-2016 at about 8 a.m. due to some smell, it is discovered that 

the accused Joleswari Koch after killing her baby kept in her house. 

 On being receipt the FIR, registered a case vide Jamuguri PS Case 

No. 18/16 u/s 302/201 of the IPC vide GD E No. 119 dated 05-02-2016 and 

endorsed him to investigate the case. Ext. 2 is the said FIR and Ext. 2(2) is 

the signature of O/C of Jamuguri PS, SI Umesh Bordoloi with his note 

which is known to him. Thereafter, he visited the place of occurrence and 

prepared sketch map. Ext. 4 is the sketch map and Ext. 4(1) is his 

signature.  He has arranged to conduct the inquest upon the deadbody. 

Executive Magistrate of Naduar Circle conducted the inquest upon the new 

born baby. Thereafter he sent the deadbody vide deadbody challan Ext. 5 

for post mortem examination and Ext. 5(1) is his signature. He has 

recorded the statement of witnesses. He sent the informant Naren Koch for 

recording his statement u/s 164 Cr.P.C. to the court. He has also collected 

the post mortem report. Thereafter, he filed the charge sheet against the 

accused u/s 302/201 of the IPC. Ext. 6 is the charge sheet and Ext. 6(1) is 

his signature.   

  In cross-examination the I.O. has admitted that the incident took 

place on 03-02-2016. Case diary is silent as to the exact time of the 

incident. On 05-02-2016 he visited the place of occurrence at about 9.55 

a.m. The information was given by one Raghu Borah over mobile phone. 

On being received the information O/C of Jamuguri PS made GD Entry 

being No. 108 dated 05-02-2016 at about 9.45 a.m.  After recording the 

statement of the witnesses, he prepared the sketch map of the place of 

occurrence. After completion of enquiry, he arrived at the police station at 

about 2 p.m. He received the Ext. 2 on 05-02-2016 at about 3.30 p.m. and 

registered the case by the then O/C of Jamuguri PS. He has not submitted 

the certified copy of the aforesaid GD Entry along with the case diary.  

 He admitted that witness Naren Koch stated before him that Sabita 

and Sangita dig out the deadbody of the baby from the floor of the house 

of the accused and one Kulbhai informed him about the incident at his 

working place and  

He also admitted that he has not found any digging place or trance 

at the place of occurrence. Superintendent of police generally given power 
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to investigate the case to ASI of police. He has been entrusted the power 

to investigate and file charge sheet u/s 302 of the IPC.   

14.   PW- 6 Dr. Achyut Hazarika, stated before the court that on 05-02-

2016 he was working as Sr. Medical & health Officer at Kanaklata Civil 

Hospital and on that day at about 3.05 p.m. he performed post-mortem 

examination, on the newborn male baby, S/O Sri Naresh Koch of village 

Mangalbaria, PS  Jamuguri Dist. Sonitpur in reference to Jamuguri GDE No. 

108  dated 05-02-2016,  on being escorted and identified by Constable 393 

Dulal Nath and Naren Koch and Bihura Limbu.On examination found the 

following:  

 A male newborn baby with placenta.  

 On desection maconium found in both the lung.   

          The doctor opined that the cause of death is due to parinatal 

asphyxia.    

 Ext. 7 is the Post-mortem report and Ext. 7(1) is his signature and 

Ext. 7(2) is the signature of Joint Director of Health Services, Sonitpur, 

Tezpur which is known to him.  

    In cross-examination, doctor admitted that Ext. 7 is silent as to the 

age of the deceased. Maconium in the lung may be occurred if excreta etc. 

entered through the mouth when the baby was in the womb.  Parinatal 

asphyxia is resultant for deficiency of oxygen. This condition may be 

occurred in new born baby also. He has found no injury upon the 

deadbody of the baby. 

15.  These much is the evidence of the prosecution.  

16. Defence plea is total denial while her statement was recorded u/s 313 

Cr.P.C.  

17.   I have heard the argument put forward by the Ld. Counsels of both 

parties.  

18.  The Ld. Counsel for the accused submitted that the prosecution has 

failed to prove the case against the accused beyond any reasonable doubt. 

Firstly,    there is no eye witness to the occurrence and secondly, there is 

no any circumstantial evidence to infer the accused in involving of killing of 

her baby directly, indirectly or remotely. Thirdly, There is an admission of 
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complainant as the local people compelled to filed this case so, he filed the 

ejahar. Besides, the informant also admitted that he does not like to 

proceed the case further. Fourthly, there is no any evidence that accused 

killed her baby. Sixthly, there is a clear evidence that while PW 1 witnessed 

the deadbody, he noticed the deadbaby does not grow hand and legs, 

even the face of the deadbody has not taken shape of human being. 

Seventhly, there is an indirect evidence and suggestion of defence that 

after performing the second marriage the accused was separated by her 

husband and she has not been given treatment properly, therefore, at the 

time of 5/6 months pregnancy, due to still born baby she had to 

miscarriage. Hence, accused is required to be acquitted.  

19. On the other hand, learned Public Prosecutor, Sonitpur, Tezpur 

submitted that the prosecution has been ably proved the case beyond any 

reasonable doubt, hence, the accused is required to be convicted.   

20. While considering the above aspect of the matter, we must bear in 

mind that medical evidence cannot always be treated as touch-stone for 

testing the veracity of the ocular evidence. Hence, if there is a conflict 

between the eye witnesses’ accounts of the occurrence and the medical 

evidence on record, the Court cannot adopt the easy course of discarding 

hurriedly the eye witnesses’ accounts of the occurrence as unreliable. Far 

from this, the evidence of the eye witnesses has to be scrutinized carefully 

and minutely and if, on such examination and scrutiny, the evidence of the 

eye witnesses remain unshaken and inspire confidence of the Court, there 

is, notwithstanding the fact that the medical evidence may point to the 

contrary, no legal impediment on basing the conviction of the accused on 

such ocular evidence.  

21. Here in the present case, the Doctor (PW 6) who conducted the 

post mortem on the deadbody stated that on 05-02-2016 while he was 

posted as Sr. Medical & Health Offer at KCH, Tezpur he performed the post 

mortem on the deadbody of one newly born baby of male baby, S/O Sri 

Naresh Koch of village Mangalbaria, PS Jamuguri Dist. Sonitpur in 

reference to Jamuguri GDE No. 108  dated 05-02-2016,  on being escorted 

and identified by Constable 393 Dulal Nath and Naren Koch and Bihura 
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Limbu. On examination found the following: A male newborn baby with 

placenta.  

 On desection maconium found in both the lung.   

          The doctor opined that the cause of death is due to parinatal 

asphyxia.      

    In cross-examination, he admitted that the post mortem report is 

silent as to the age of the deceased. Maconium in the lung may be 

occurred if excreta etc. entered through the mouth when the baby was in 

the womb.  Parinatal asphyxia is resultant for deficiency of oxygen. This 

condition may be occurred in new born baby also. He has found no injury 

upon the deadbody of the baby. If we analyst the post mortem report in 

considering the submissions of learned counsel for the accused is that the 

deceased baby was born prematurely when his legs and hands were not 

even grown. At the time of pregnancy of 5/6 month the baby was born due 

to miscarriage. That apart, there is no any evidence, it is the accused who 

killed the deceased in any means even by strangulating. But the doctor has 

confirmed that maconium in the lung may be occurred if the if excreta etc. 

entered through the mouth when the baby was in the womb. Besides, 

parinatal asphyxia is resultant for deficiency of oxygen and this condition 

may be occurred in new born baby. On the other hand, the circumstance is 

such that the deceased may be died due to lack of proper treatment at the 

time of advance stage of pregnancy. Therefore, we cannot take the 

presumption that it is the accused who killed the deceased.  

22. Another point is to be considered in the present case is that there is 

no any direct, indirect or any circumstantial evidence that it is the accused 

who killed her 5/6 months baby. There is no any circumstances to presume 

that it is the accused on grudge with her husband killed her 5/6 months old 

baby.  

 Here in the present case, it is PW 1, the complainant of this case, 

stated that at the relevant time his 11 years old daughter Sangita Koch 

stating that a deadbody of a baby was recovered by digging the floor of 

the house. While he rushed to his house he witnessed the incident. When 

he reached his house he saw second wife Sabitri along with their daughter 

Sangita dig out a deadbody of baby. He further stated that three years ago 

he has been separated from his first wife after marrying Sabitri. Till then 
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his first wife i.e. the accused reside separately but in the same compound 

by constructing a separate house. Just after one year ago they have a 

quarrel after consuming liquor. Then he informed the matter to VDP 

Secretary Raghu Bora and Dilip Pradhan. They have informed the matter to 

police. On the other hand, the complainant admitted in cross-examination 

that the baby was born on miscarriage. After the mis-carriage the accused 

was suffering from high blood pressure. From the side of accused, he has 

four daughters. He admitted that if he talked with the accused, his second 

wife Sabitri did not like him. The accused reside in a separate house in a 

same court-yard. He also admitted that he has not seen the accused killing 

of the baby or buried the baby after death. He filed the case as the 

neighbour has forced him. He even does not like to proceed the case. 

Therefore, from the statement of the complainant, it appears that he wants 

to give good bye to the prosecution case.  

 PW 2 and PW 3 have also stated nothing about the incident. PW 2 

stated that he knows the accused and also knows the complainant. The 

incident occurred about 3 / 4 months ago. One day the complainant called 

him to his house at about 9 a.m. He saw a newborn dead baby wrapped by 

clothes in the court-yard of the accused. Thereafter, he informed about it 

to VDP. PW 3, the VDP Secretary has stated that he knows both the 

accused and the complainant Naren Koch. The incident occurred about 8 

months ago. One day the complainant came to his house at about 8/9 a.m. 

and asked him to go to his house. He went to the house of the 

complainant. He saw a newborn dead baby wrapped by clothes in the 

court-yard of the accused. He asked the accused Jaleswari and she 

admitted that the said dead new born baby is her own baby and the 

second wife of the complainant told him that the baby was brought from 

the house of the accused by digging the floor. Thereafter, he informed 

Jamuguri police station but the Investigating Officer has failed to examine 

the second wife of the complainant. Therefore, the statement made by PW 

3 that second wife of complainant told him that the baby was brought from 

the house of the accused by digging the floor is not proved. PW 4 simply 

stated that he knows both the accused as well as the complainant. The 

incident occurred in the month of February, 2016. One day at about 8/9 

a.m. the complainant called him over phone to his house. He went to the 
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house of the complainant. There he saw a village gathering and also saw a 

newborn dead baby wrapped by clothes in the court-yard of the accused.  

Thereafter, VDP secretary informed Jamuguri police over phone and on 

getting information police came to the place of occurrence. Police 

conducted inquest upon the deadbody of the new born baby. Ext. 1 is the 

inquest and Ext. 1(3) is his signature. In fact, the said PW 4 no way 

supported the prosecution case.            

23. It is a fact that there is no eye witness to the occurrence. There is 

no any circumstantial evidence in involving of killing of her baby and there 

is an admission of complainant that as the local people compelled him to 

file this case, so he filed the ejahar. Besides, the informant also admitted 

that he does not like to proceed the case further. There is also an evidence 

that the dead body of the deceased baby bears no any injury to suspect 

the accused in killing her own 5/6 months old baby.    

24. To prove the charge u/s 302 of the IPC, the prosecution must prove 

that –  

   (i) the death of a human being has actually taken place; 

  (ii) such death has been caused by, or in consequence of, 

the act of the accused;  

  (iii) such act was done with the intention of causing death; 

or it was done with the intention of causing such bodily injury as (a) the 

accused knew to be likely to cause death ; (b) was sufficient in the 

ordinary course of nature to cause death; or the accused caused death by 

doing an act known to him to be so imminently dangerous that it must in 

all probability  cause (a) death, or (b) such bodily injury as is likely to 

cause death, the accused having no excuse for incurring the risk of causing 

such death or injury.” 

 

25. But as discussed above, prosecution has failed to prove any of the 

said ingredients. Under such circumstance, I am bound to hold that the 

accused is acquittal to get the benefit of doubt. Hence, accused Smt. 

Joleswari Koch is acquitted on benefit of doubt and set her at liberty 

forthwith.   
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26.  Send back the GR Case record being No. 359/2016 to the learned 

committal court along with a copy of this order. 

 

  Given under my Hand and Seal of this Court on this the 7th day of 

February, 2017. 

  

 

             (A.K. Borah) 
    SESSIONS JUDGE,   
           SONITPUR: TEZPUR 

  

Dictated and corrected by me 

 

 

(A.K. Borah) 
SESSIONS JUDGE, 
SONITPUR :: TEZPUR  
   
 
Dictation taken and transcribed by me:   
 
( R. Hazarika), Steno     
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EXHIBITS. 

 

  Exhibit 1    :   Inquest report 
  Exhibit 2    :   Ejahar 

Exhibit 3    :   statement of the complainant Naren Koch  
  Exhibit 4     :   Sketch map 
  Exhibit 5   :   deadbody challan 
  Exhibit 6   :   Charge sheet. 
 Exhibit 7   :   Post mortem report.    

 
  
  
 
 

  
    (A.K. Borah) 
 SESSIONS JUDGE,   

               SONITPUR: TEZPUR 

 

APPENDIX 
 

Prosecution Witness 
 

1.  Prosecution Witness No.1 :- Sri Naren Koch, informant 
2.  Prosecution Witness No.3 :- Sri Prabin Das, 
3.  Prosecution Witness No.3 : Sri Raghu Borah   
4.  Prosecution Witness No.4 :- Sri Dilip Pradhan 
5.  Prosecution Witness No.5 :- Sri Mohan Chandra Nath, I.O. 
6.  Prosecution Witness No.6 :- Dr.Achyut Hazarika, M.O. 

 
    


